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INTRODUCTORY  NOTE 


"If  information  gives  power,  its  possession  should 
not  be  monopolized  by  the  state  . . .  But  . . .  the 
government  that  gives  away  information  . . .  might 
be  taking  away  another  man's  privacy.  Man  can  be 
manipulated  by  being  kept  in  the  dark  or  by 
being  exhibited  in  the  open.  How  these  two 
rights  are  reconciled  will  be  one  of  the  critical 
constitutional  tests  of  the  cybernetic  age." 

Schick,  "The  Cybernetic  State,"  Trans-Action,  Fee.  1970,  at  15,  24. 


The  materials  for  this  section  examine  three  separate 
topics:  privacy;  freedom  of  information;  and  transborder  data 

flow.  Concern  for  these  areas  seems  characteristic  of  the 
Information  Revolution.  Though  they  all  predate  the  use  of  the 
computer,  there  is  a  perception  that  the  problems  have  been 
magnified  by  the  information  handling  capabilities  of  the 
computer.  Hence,  just  as  there  has  been  a  dramatic  increase  in 
scholarly  writing  on  the  Information  Revolution,  the  past  decade 
has  also  seen  an  explosion  in  the  number  of  articles  on  the  right 
of  privacy,  freedom  of  information  and  transborder  data  flow. 

The  nature  of  data  processing  and  the  convergence  of 
computer  and  communications  technologies  prevent  these  topics 
from  being  discussed  in  isolation.  For  example,  the  degree  of 
privacy  protection  afforded  an  individual  in  a  particular 
jurisdiction  will  influence  an  organization's  decision  about  where 
to  process  its  data,  and  thus  may  affect  the  transborder  flow  of 
data.  Privacy  protection  also  limits  the  availability,  for  third 
parties,  of  government  information,  requiring  that  it  be 
considered  in  any  discussion  of  freedom  of  information.  Conversely, 
regulations  forbidding  the  export  of  personal  information  from  the 
jurisdiction  make  it  easier  to  enforce  the  standard  of  privacy 
protection  chosen.  As  a  result  of  such  interconnections  between 
the  subject  areas,  it  is  impossible  to  view  privacy,  freedom  of 
information,  or  transborder  data  flow  in  isolation. 

In  none  of  these  areas  does  the  common  law  provide  an 
adequate  response  to  current  problems.  While  there  is  agreement 
that  statutory  reform  is  needed,  the  consensus  appears  to  stop 
there.  Particular  solutions  to  the  problems  of  invasions  of 
privacy,  denial  of  access  to  government  information  or  transborder 
data  flow  depend  upon  the  balancing  of  competing  social  values. 

The  presence  in  each  of  a  normative  element  renders  the  task  of 
reaching  agreement  about  the  appropriate  legislation  even  more 
difficult.  Nor  is  it  simplified  by  the  fact  that  the  jurisdiction 
to  legislate  is  divided  between  the  federal  and  provincial 
governments . 


